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In  the Matter of S ilvio Acosta, West N ew Y ork  

CSC Docket  No. 2013-2670 

(Civil Service  Com m iss ion , dec ided Novem ber 7, 2013) 

 

 

The Town of West  New York appea ls the a t tached decision  of the Division  of 

Classifica t ion  and Personnel Mana gement  (CPM) which  ordered remova l of the 

dut ies per formed in  the Depar tment  of Public Works (DPW) by Silvio Acosta , a  

Confident ia l Aide to the Mayor .   

 

Mr . Acosta  was h ired as a  Confident ia l Aide to the Mayor  on  May 27, 2011.  

On October  16, 2012, the Division  of Classifica t ion  and Personnel Management  

received a  wr it ten compla in t  from Communica t ions Workers of America  (CWA) 

Loca l 1045, which  a lleged tha t  Mr. Acost a  was performing ou t -of-t it le work. On 

J anuary 10, 2013, CPM provided the appoin t ing author ity with  a  Posit ion 

Classifica t ion  Quest ionna ire (PCQ) and inst ruct ions tha t  Mr. Acosta  should 

complete it  with in  twenty days.  The PCQ was returned list ing two dut ies, and was 

signed and da ted by Mr. Acosta  and the appoin t ing author ity on  J anuary 29, 2013.  

 

Subsequent ly, in  a  let ter  da ted February 27, 2013, Fernando J imenez, Esq., 

the a t torney for  a  West  New York Commissioner , Count  Wiley, wrote to the Civil 

Service Commission  (Commission) tha t  on  Apr il 18, 2012, the Board of 

Commissioners for  West  New York implemented a  h ir ing freeze, effect ive Apr il 19, 

2012.  He sta ted tha t , on  J une 20, 2012, the Board of Commissioners rest ructured 

five depar tments and Commissioner  Wiley was moved from his posit ion  as 

Execut ive Director  of DPW to a  posit ion  in  the Depar tment  of Parks and Public 

Proper ty. He indica ted tha t  shor t ly therea fter , 11 employees from the Depar tment  

of Parks and Public Proper ty were unila tera lly t ransfer red to DPW, and he listed 

six fu ll-t ime employees and five pa r t -t ime employees.  He sta ted tha t  Commissioner 

Wiley was wrongfully st r ipped of h is execut ive power  to run  h is depar tment  

responsibly due to constant  in ter ference by th e Mayor , and he sought  in tervent ion  

from the Commission . 

 

In  the meant ime, pr ior  to issu ing it s determina t ion , a  CPM sta ff member  

a t t empted to conduct  a  phone or  in -person  classifica t ion  review, and made repea ted 

a t tempts to contact  Mr. Acosta  commencing on  or  about  March  8, 2013.  Mr. Acosta  

could not  be reached a lthough messages were left  to contact  CPM.  F ina lly, the sta ff 

member  noted tha t  West  New York’s a t torney, Gilber to Garcia , Esq., in formed her  

tha t , “No one from the DPW will speak with  you, inclu ding Silvio.”  In  it s March  14, 

2013 determina t ion , CPM noted tha t  t he appellan t  spends 15% of h is t ime 

providing manager ia l advice to depar tment  heads, and tha t  he is act ing in  an  

advisory capacity to the Commissioner  of DPW, Ruben Vargas.  CPM indica ted tha t  

the posit ion  was assigned to the Depar tment  of Public Safety, bu t  should be 
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t ransfer red to the Depar tment  of Public Affa irs, where the Mayor  is loca ted, and 

dut ies with in  other  depar tments such  as DPW should be removed.   

 

On Apr il 23, 2013, CWA Loca l 1045 wrote a  let ter  to the CPM sta ff member  

list ing ten  ways tha t  Mr. Acosta  had in ter fered with  human resource issues and 

act ions within  DPW to the det r iment  of the employees . 

 

In  a  let ter  da ted Apr il 24, 2013, CPM responded to West  New York tha t  it  

had adopted the Walsh  Act  form of government  in  1931.  It  indica ted tha t  according 

to N .J .S .A. 40:72-6, the Board of Commissioners designa tes one Commissioner  to be 

the director  of each  depar tment .  Addit iona lly, the designa t ions may be changed 

whenever  it  appears tha t  the public service would be benefited by the change.  

According to the sta tu te, it  would take an act ion  of the Board of Commissioners to 

t ransfer  one of it s members to head a  different  depar tment . CPM indica ted tha t  the 

Mayor  presides over  the meet ings of the Board of Commissioners, bu t  has no 

sta tu tory power  to veto any measure.  It  sta ted tha t  the Mayor  supervises a ll 

depar tments and repor t s to the town council for  act ions requir ing it s a t ten t ion , but  

tha t  a  Commissioner is not  elected to a  specific depar tment  by voters of the town.  

Ra ther , a  Commissioner  is designa ted by a  major ity vote of the Commission  board 

members to a  specific depar tment , and the designa t ion may change by vote of the 

Board of Commissioners when it  is determined tha t  it  is for  the good of the public.   

 

On appea l of CPM’s March  14, 2013 determina t ion, the appoin t ing author ity 

writes tha t  it  does not  object  to t ransfer r ing Mr. Acosta ’s posit ion  to the 

Depar tment  of Public Affa irs, and he ha s been  t ransfer red.  Never theless, t he 

appoin t ing author ity objects to the requirement  tha t  Mr. Acosta’s dut ies should not  

include par t icipa t ion  in  the decision -making process of other  depar tments.  It  sta tes 

tha t  a s an  Aide to t he Mayor , he is permit ted and a llowed to engage in  da ily 

opera t ions of the en t ire town.  It  a rgues tha t  the t it le of the posit ion  t ranscends any 

depar tment , and has the ability to oversee and comment  on  act ions in  other  

depar tments.  It  indica tes tha t  Mr. Acosta  assist s the DPW on an  as-needed basis a t  

the request  of the Mayor  and the Commissioner  of DPW.   

 

Gilber to Garcia , Esq., West  New York’s a t torney, sta tes tha t  CPM’s findings 

were er roneous as “the whole descr ipt ion  of Mr. Acosta ’s dut ies … is completely 

inaccura te.”  He sta tes tha t  Mr. Acosta  a ids the Commissioner  of DPW, Ruben 

Vargas, with  manager ia l t a sks and provides advice, a t  the direct ion  of the Mayor. 

Mr. Garcia  a rgues tha t  there was no reason  to order  Mr. Acosta ’s t ransfer  from the 

Depar tment  of Public Safety to the Depar tment  of Public Affa irs since tha t  t ransfer  

a lready occurred by resolu t ion .
1
  He a lso a rgues tha t  there is no jeopardy to any 

ca reer  service posit ion  under  “Tit le 11,” and Mr. Acosta  is not  performing dut ies 

belonging to a  ca reer  service posit ion .  He suggests tha t  the Commission  

                                            
1
 He st a t ed th a t  the r esolu t ion  was a t tach ed to the let ter , h owever , the r esolu t ion  was n ot  a t t ached.   
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overreached it s jur isdict iona l au thor ity by assuming tha t  Mr. Acosta  is not  

performing unclassified dut ies in  DPW. 

 

Mr. Garcia  fur ther  a rgues tha t  a  Confident ia l Aide to the Mayor  must  

main ta in  the flow of informat ion  between the Mayor , the community, and var ious 

depar tments in  the municipa lity, and therefore cannot  be barred from providing 

advice to depar tment s with in  the municipa lity.  He a rgues tha t  in  Wiesel v. Hooks, 

277 N .J . S uper. 78 (Ch.  Div. 1994), the Cour t  found tha t  a  “Confident ia l Secreta ry” 

to the Mayor’s dut ies a re to under take those funct ions in  rela t ion  to the flow of 

informat ion , whether  by writ ing, speech  or  persona l visit , to and from the Mayor’s 

office, tha t  the Mayor  wants the Secreta ry to perform.  The Confident ia l Aide is a  

polit ica l appoin tment , not  subject  to classifica t ion  jur isdict ion  with in  “Tit le 11,” and 

is pr ivy to cr it ica l policy making decisions with  access and exposure to the 

policymakers.  It  is a  posit ion  of t rust  and is akin  to a  h igh level cabinet  officer  with 

access to a ll a reas. 

 

Mr . Garcia  contends tha t  CPM did not  descr ibe Mr. Acosta ’s dut ies as 

viola t ing Civil Service ru les, nor  does it  specify funct ions performed by h im that  

should be performed by a  ca reer  service t it le.  He sta tes tha t  indica t ing tha t  a ll 

du t ies per formed in  other  Depar tments should cease is inappropr ia te.  He contends 

tha t  policymaking procedures of the Mayor  include assist ing the Commissioner  of 

DPW, and he main ta ins tha t  Mr. Acosta  is sen t  by the Mayor  to depar tments to 

assist  and provide advice.  

 

CONCLUSION 

 

The issue in  th is mat ter  is not  whether  Mr . Acosta  is appropr ia tely classified, 

but  wha t  dut ies a re a llowable under  the t it le.  The Confident ia l Aide to the Mayor  

is an  unclassified t it le permit ted for  an  incumbent  tha t  repor t s direct ly to the 

Mayor  of a  municipa lity.  No job specifica t ion  for  th is t it le exist s.  N .J .S .A. 11A:3-5 

(Polit ica l subdivision unclassified service) provides for  one secreta ry and one 

Confident ia l Assistant  to each  Mayor .  “Unclassified Service” means those posit ions 

and job t it les outside of the senior  execut ive service, not  subject  to the tenure 

provisions of Tit le 11A, New J ersey Sta tu tes or  the ru les codified in  Tit le 4A of the 

New J ersey Administ ra t ive Code unless otherwise specified.   

 

When the appellan t  signed h is PCQ, he cer t ified tha t  he had read the 

inst ruct ions and the en t r ies made above were in  h is own words and, to the best  of 

h is knowledge, were accura te and complet e.  There were two dut ies.  For  85% of the 

t ime, the appellan t  wrote: “Advise Mayor  regarding the performance of the Public 

Affa irs Depar tment , including but  not  limited to employees, events and payroll. 

Advise Mayor  and implement  programs and ideas regarding the Public Affa irs 

Depar tment  and other  issues regarding the governing body implementa t ion  of 

regula t ions.”  For  the remain ing 15% of the t ime, the appellan t  wrote, “When 
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inst ructed to do so or  requested by a  Director  of a  Depar tment  – a s is the case here, 

Mr. Acosta  provides manager ia l advice to depar tment  heads.  In  th is in  the case of 

DPW, Mr. Acosta  has been  advising – act ing in  an  advisory capacity – 

Director /Commissioner  Ruben Vargas on  the a ffa irs of DPW.”  F rom the wording of 

the second duty, it  appears as though the PCQ was not  completed by Mr. Acosta .  

This could not  be confirmed or  denied as Mr. Acosta  would not  communica te with 

CPM, and Mr. Garcia  denied CPM access to Mr. Acosta  and a ll other  sta ff. 

 

On appea l, Mr. Garcia  sta tes tha t  CPM’s findings were er roneous as “the 

whole descr ipt ion  of Mr. Acosta ’s dut ies … is completely inaccura te.”    In  fact , the 

dut ies listed in  CPM’s findings a re pract ica lly word for  word  from the PCQ.  In  it s 

determina t ion , CPM indica ted tha t  “a ll du t ies within  other  depar tments, such  as 

the Depar tment  of Public Works sha ll be removed.”  The appoin t ing author ity  

disagrees and believes tha t  a  Confident ia l Aide to the Mayor  is “permit ted and 

a llowed to engage in  da ily opera t ions of the en t ire town.”  This is incorrect .  An 

incumbent  in  an  unclassified t it le holds tha t  posit ion  by sta tute or  other  reason  

which  makes it  not  pract icable to determine mer it  and fitness for  appoin tment  in  or  

promot ion  to tha t  t it le by examina t ion , and tha t  it  is not  appropr ia te to make 

permanent  appoin tments to the t it le.  In  th is case, while the Mayor  has the 

flexibility to assign  dut ies  or  issue orders as he sees fit , th is does not  countenance 

an  unclassified posit ion  performing dut ies otherwise belonging to ca reer  service 

posit ions.  S ee In  the Matter of J oseph ine S m ith , Docket  Nos. A-2420-88T2 and A-

1804-89T2 (App. Div. Apr il 15, 1991); In  the Matter of E llen  Bloom , Docket  No. A-

3562-86T8 (App. Div. J anuary 28, 1988).  In  Bloom , the Cour t  st a ted tha t  while the 

Commission  “has no author ity to regula te wha t  goes on  in  an  unclassified posit ion , 

it s funct ions in  enforcing the Civil Service Act  must  be libera lly and broadly 

in terpreted in  order  t o a llow it  to proper ly br ing public employees with in  it s reach  

to effectua te it s announced purpose.”  The Cour t  confirmed tha t  to a llow a  local 

appoin t ing author ity unregula ted discret ion  regarding un classified posit ions “would 

be to render  unsupervised the ability of subordina te governmenta l unit s to place a  

job posit ion  in to an  unclassified posit ion  and with  impunity, frust ra te the 

const itu t iona l mandate tha t  persons compete to ga in  posit ions proper ly classified as 

subject  to the civil service system.”  S ee also, S tate Dept. of Civil S ervice v. Clark , 15 

N .J . 334, 341 (1954); Bowser v. S tate Dept. of Civil S ervice of N .J ., 108 N .J . S uper. 

132 (App. Div. 1970); Follari v. S tate Dept. of Civil S ervice, 102 N .J . S uper. 598 

(App. Div. 1968). 

 

CWA argues tha t  the Confident ia l Aide to the Mayor  has changed employee 

job dut ies, t it les and hours, t ransfer red and fired employees, made determina t ions 

on  va lidity of employee sick leave, denied leave or  requested leave changes, t icketed 

employees for  viola t ions of public works policies (such  as t icket ing ca rs in  the way of 

sweepers and put t ing out  leaves), and changed the loca t ion of where employees 

signed in .  If even  one or  two of these a llega t ions a re cor rect , Mr. Acosta  has 

stepped out  the boundar ies of h is t it le.  Any act ions regarding employees a re with in 
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the purview of the appoin t ing author ity, and t he defin it ion  of “appoin t ing author ity” 

is a  person  or  group of persons having power  of appoin tment  or  remova l .  S ee 

N .J .A.C. 4A:1-1.3.  In  addit ion  to appoin tments, the appoin t ing author it ies’ 

responsibilit ies include assignments, disciplina ry act ions, changes to work sta tus, 

layoffs, demot ions, promot ions, approva l of leaves, remova ls, sa la ry decisions, 

t ermina t ions, t ransfers, and other  personnel act ions.  For  West  New York, while the 

Mayor  is the appoin t ing author ity, there is a lso a  Town Administ ra tor , J oseph 

DeMarco, whose funct ion  it  is to ca r ry out  the personnel act ions as directed by the 

Mayor .   There is n o need for  the Confident ia l Aide to the Mayor  to usurp these 

dut ies and take personnel act ions.   

 

While there is no job specifica t ion  for  Commissioner , a  Director  of Public 

Works, under  direct ion , plans, organizes, and direct s the programs and  act ivit ies of 

a  comprehensive public works depar tment .  While it  is appropr ia te to relay 

in format ion  and provide communica t ion  with  the Mayor’s Office, the Confident ia l 

Aide to the Mayor , and h is subordina tes, should not  be “assist ing” with  these dut ies.  

Issues such  as changing the loca t ion  of where employees sign  in , or  deciding who 

gets t ickets, is the responsibility of the Director  of DPW,
2
 who is accountable for  

these act ions.  The Confident ia l Aide to the Mayor  has no author ity to make these 

types of decisions.  While the Mayor  has the au thor ity over  the Town, the 

Confident ia l Aide to the Mayor  does not .  He is pr ivy to cr it ica l policy making 

decisions with  access and exposure to the policymakers: however , he should not  be 

performing the dut ies of the Mayor , the Administ ra tor  or  the Directors  as h is 

funct ion  is to aid  the Mayor with  confident ia l issues.  The Confident ia l Aide to the 

Mayor  can  communica te with  the Directors of other  depar tments, bu t  is not  en t it led 

to make decisions for  them, and should not  be assist ing other  Depar tments with  

personnel act ions or  a ctua l work per ta in ing to those depar tments.  Mr . Acosta  must  

cease performing work in  depar tments other  than  the Depar tment  of Public Affa irs  

and focus h is a t ten t ion  on  the Mayor  and the Depar tment  of Public Affa irs.  Mr . 

Vargas has the au thor ity to perform the dut ies of h is posit ion , and he should rely on  

Mr. DeMarco to assist  with  personnel issues. 

 

F inally, the mat ter  of incorrect  County and Municipa l Personnel System 

(CAMPS) records in  West  New York  must  be resolved .  Mr . Acosta ’s record was 

incorrect  to sta r t , and Mr. Varga s’ record is incorrect  cu rrent ly.  Also, Mr. J imenez 

poin ted out  the t ransfer  of 11 employees from the Depar tment  of Parks and Public 

Proper ty to the DPW in  J une 2012, but  a  list ing of employees in  DPW does not  

include any of those names.  As such , CPM should work with  Mr. DeMarco to 

ensure tha t  employee records in  CAMPS are upda ted and cor rect ed.  

 

                                            
2
 Ruben  Vargas and Count  Wiley are both  list ed in  Civil Service Commission  records as 

Commission er s in  the Depar tmen t  of Parks and Public Proper ty, while th ere is n o Commission er  

listed for  DPW.  As such , CPM sh ould cor r ect  Mr . Vargas’ CAMPS record and list  h im as the 

Commission er  of DPW.  
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A thorough review of the informat ion  presented in  the record establishes tha t  

it  is inappropr ia te for  the appellan t  to perform dut ies in  depar tments other  than  the 

Depar tment  of Public Affa irs, and the appoin t ing author ity has fa iled to main ta in 

it s burden  of proof in  th is mat ter . 

 

ORDER 

 

Therefore, it  is ordered tha t  th is appea l be denied.  

 

This is the fina l administ ra t ive determinat ion  in  th is mat ter .  Any fur ther  

review should be pursued in  a  judicia l forum. 

 

 


